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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wrkers' Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the "“Act.” The
hearing was held on August 3, 1999 in Jacksonville, Florida, at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Claimant's exhibit, DXfor a Director's exhibit, RXfor a Carrier's
exhibit and EX for an Enployer's exhibit. This decision is being
rendered after having given full consideration to the entire
record.

Post - heari ng evidence has been admtted as:
Exhi bit No. I tem Filing Date
RX 1 Attorney Thomas’ |etter requesting 07/ 27/ 99
a ruling on his notion to dism ss
Aetna Casualty as a respondent herein

DX 1 Director’s letter filing 07/ 29/ 99

DX 2 Director’s Response to Aetna’'s Mdtion 07/ 29/ 99
for Summary Judgnent

DX 3 Director’s Mdtion for Order Ganting a 07/29/99
Conti nuance or, in the Alternative,
Extending Time Wthin which to Subm t

Evi dence
ALJ EX 1 This Court’s ORDER relating to DX 3 07/ 30/ 99
DX 4 Director’s letter filing 09/ 29/ 99
DX 5 Motion for Extension of Tine 10/ 04/ 99
CX 18 Cl ai mant’ s response 10/ 01/ 99
ALJ EX 22 This court’s ORDER GRANTI NG MOTI ON 10/ 04/ 99

FOR CONTI NUANCE
(1.e., time within which to file
addi tional evidence)

DX 6 Director’s letter filing DIRECTOR S 10/ 06/ 99
| NTERROGATORY



DX 7

DX 8

ALJ EX 23

CX 19

DX 9

Director’s letter filing

Motion to Conpel |nmediate
Producti on of Docunents and O her
Tangi bl e Thi ngs and Renewed Moti on
for Extension of Tine

This Court’s ORDER directing that
Claimant file a response thereto

Cl ai mant’ s response

Director’s response thereto

ALJ EX 23A This Court’s ORDER granting in

DX 10

DX 11

DX 12

DX 13

DX 14

CX 20

ALJ EX 24

DX 15

part and denying in part the
Director’s notion

Director’s letter filing

Motion to Conpel |nmediate
Producti on of Docunents and O her
Tangi bl e Thi ngs and Renewed Moti on
for extension of Tinme, as well as

Director’s Second Request for
Production of Docunents and
Tangi bl e Things, as well as proposed

Order for Immedi ate Production by
Cl ai mant and Addi ti onal Extension
of Tinme

Director’s letter again requesting
certain nedical records of the
enpl oyee

Claimant’s letter sending to counsel
for the director “a conplete set of
medi cal records and x-rays (obtained)
fromAtty. Evan Yegel wel.”

This Court’s letter sending to counsel
for the Director the five (5) subpoenas

he had requested

Director’s letter filing

10/ 08/ 99
10/ 08/ 99

10/ 08/ 99

10/ 11/ 99
10/ 12/ 99
10/ 12/ 99

10/ 12/ 99

10/ 12/ 99

10/ 12/ 99

10/ 12/ 99

10/ 12/ 99

10/ 12/ 99

10/ 13/ 99

11/ 01/ 99



DX 16

DX 17

ALJ EX 25

CX 21

ALJ EX 26

CX 22

CX 23

CX 24

CX 25

CX 26

CX 27

CX 28

ALJ EX 27

ALJ EX 28

Director’s Response to Mdtion for
Protective O der

Director’s Renewed Mdtion for O der
for I medi ate Response to Discovery
and For Production of Medical

This Court’s ORDER relating to DX 16,
DX 17

Cl ai mant’ s response

This Court’s ORDER granting C ai mant
additional time to assenble and send
to counsel for the Director the
perti nent nedical records

Claimant’s letter sending to
Director’s counsel the enployer’s
X-rays

Claimant’s letter filing the

August 15,
of d ai mant and Decedent,

1984 Marriage Certificate
as wel |

November 18,

t he Decedent, as well as the

Form LS-18, dated November 23, 1999

Claimant’s letter advising that the
widow s claimfor Death Benefits has

been filed and that d ai mant woul d be

“appoi nt ed personal representative of
the estate of M. Chayon

Claimant’s |l etter advising that
vari ous chest x-rays of the
Decedent had been sent to the
Director’s counsel

District Director Jeana F. La Rock’s
transmttal menorandum forwardi ng
to the QALJ the

Form LS- 262, dated Novenber 19, 1999

Evi dence

as the

1999 Death Certificate of

11/ 01/ 99

11/ 01/ 99

11/ 02/ 99

11/ 03/ 99

11/ 05/ 99

11/ 24/ 99

12/ 06/ 99
12/ 06/ 99

12/ 06/ 99

12/ 06/ 99
12/ 09/ 99

12/ 10/ 99

12/ 13/ 99

12/ 13/ 99



ALJ EX 29 This Court’s ORDER advising the parties 12/22/99

CX

CX

CX

CX

CX

CX

DX

CX

CX

DX

DX

DX

DX

DX

CX

29

30

31

32

33

34

18

35

36

19

20

21

22

23

37

that the wi dow s cl ai m had been docket ed
at the Boston District as 2000- LHC 625

Claimant’s letter requesting 12/ 27/ 99
additional tinme to file evidence

relating to the Wdow s claim

Claimant’s letter filing the 12/ 27/ 99
Decedent’s funeral bill, as well as 12/ 27/ 99
the followmng birth certificates

M ckael Moche Chayon 12/ 27/ 99
(DOB 4/ 9/ 86)

Si ny GChayon 12/ 27/ 99
(DOB 12/ 3/ 80)

| | ana GChayon 12/ 27/ 99
(DOB 4/ 18/ 78)

Director’s letter advising that the 12/ 27/ 99
Director had no further evidence

to offer herein

Claimant’s letter filing the 01/10/00
Decenber 22, 1999 report of 01/10/00
Martin G Cherniack, MD, MPH

Director’s letter filing 01/ 24/ 00
Director’s Post-Hearing 01/ 24/ 00
Subm ssion as well as

Claimant’ s and Decedent’s third- 01/ 24/ 00
party suit agai nst asbestos

manuf act urers

Attorney Enbry’s Novenmber 3, 1999 01/ 24/ 00
letter to Mchael Niss, Drector,

ONCP

Attorney Enbry’s January 4, 2000 01/ 24/ 00
letter to Director N ss

Attorney Ason's letter filing the 01/ 26/ 009



CX 38 January 20, 2000 Deposition 01/ 26/ 00
Testinmony of Esther Chayon
(“Cd ai mant” herein)

The record was closed on January 10, 2000 as no further
docunents were fil ed.

Stipul ati ons and | ssues
The parties stipulate, and | find:

1. The Act applies to this proceeding.

2. Decedent and the Enployer were in an enpl oyee-enpl oyer
relationship at all relevant tines.

3. Cl aimant al |l eges that her husband suffered an injury on
March 20, 1998 in the course and scope of his maritinme enpl oynent.

4. Cl ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinely claim for conpensation and the
Enmpl oyer filed a tinely notice of controversion.

6. No i nformal conference was hel d herein.

7. The applicabl e average weekly wage is in dispute.

8. The Enmployer and its Carrier have paid no benefits
her ei n.

9. “St. Paul had bond coverage for the self-insured enpl oyer
whi ch expired on June 30, 1987" and CIGNA' S bond coverage for the
period of time during which the Decedent was |ast exposed to
asbestos, i.e. Septenber of 1990, has been exhausted and there now
may be no coverage under the Act for the Enployer. (TR 14)

10. Counsel for the Director disputes that the | ast exposure
to the injurious stinmuli at the Enployer’s shipyard occurred in
Septenber of 1990. (TR 15-19)

The unresol ved issues in this proceeding are:

1. Whet her Decedent’ s | ung cancer constitutes a work-rel ated
injury.
2. |f so, the nature and extent of his disability.



o 3. VWhet her Decedent’s death was due to his work-rel ated
injury.

4. Entitlenment to interest on past due benefits, nedica
benefits and funeral expenses.

5. Responsi ble Carrier.

6. Whet her the Special Fund is responsible for any benefits

awar ded herein if the Enployer and/or Carrier are unable to pay the
benefits awarded herein. (After the Enployer went into bankruptcy
proceedi ngs, the Director OMCP, ordered the Enployer to obtain a
letter of credit. The initial anmpunt was for $1.2 million and it
has been drawn down to $959, 045.13.) [TR 21-24])

Summary of the Evidence

Yuda Ohayon (“Decedent” herein),! who was fifty (50) years of
age at his death, and who had a technical school education in steel
construction for nine years in Israel and an enpl oynent history of
manual | abor, emgrated to the United States in 1975 and he went to
work as a wel der/burner at the Jacksonville, Florida shipyard of
Jacksonvill e Shipyards, Inc. (“Enployer”), a maritine facility
adj acent to the navigable waters of the St. Johns River where the

Enpl oyer built, repaired and overhauled vessels. As a
wel der/ burner, Caimant “wel d(ed) pipes, all kind of steam /i nes,
main fuel lines,” i.e., whatever pipes and |lines are needed to

provi de steam for the cargo ships, tankers, aircraft carriers,
destroyers and cruisers. According to Decedent, “the commercia
ships are done in the Bay yard (downtown)” and the U S. Navy
vessels “are done in the Navy Base” at Mayport, Florida. Decedent,
who left the shipyard in 1990, shortly before the yard cl osed,
personal |y worked with, was exposed to and inhal ed asbestos dust
and fibers, Decedent remarking that he directly handl ed asbestos
bl ankets and that he used the bl ankets to wap “sensitive materi al,
i ke cables, electronic, and protecting them from burning or any
ki nd of damage.” (CX 13 at 3-9)

Decedent’s cutting and installation of asbestos blankets
caused asbestos to fly around the anbient air of the work
environment, and the white dust would remain on his work clothes
t hroughout the day. He also was exposed to asbestos dust and
fibers as he worked in close proximty to the pipefitters who were
cutting and installing asbestos as insulation around the pipes,

'Decedent was excused from attending the hearing in view of
his rapidly deteriorating nedical condition and as the parties
preserved his testinony by deposition on March 30, 1999. (CX 13)
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fl anges and boilers, Decedent remarking, “And it was pretty dusty
in the air when everybody (was) working the area.” Decedent worked
primarily on vessel overhauls and this is especially dirty work as
old asbestos insulation had to be ripped out and renoved and
replaced with other material. In his last few years at the
shipyard, i.e., the late 1980s, the Navy brought in “a specia
crew to renpbve the asbestos from the vessels at the Navy base.
Decedent worked around pipes all of his years at the shipyard and
he was exposed to asbestos throughout his shipyard enpl oynent. As
a yout h Decedent snoked one or two cigarettes but he “(n)ever had
a pack in (his) pocket.” After Decedent left the shipyard in
Septenber of 1990, he started his own business, an independent
store, as a distributor of fishing tackle. The business is |ocated
in a warehouse in Jacksonville and he was not exposed to asbestos
whil e doing that work. (CX 13 at 10-16)

Decedent was in pretty good health when he left the shipyard
but within the last year or so there has been a change in his
medi cal condition. He began experiencing the chills, coughing and
spitting and cold spells early in 1977 and, after observing bl ood
in his phlegm in early 1998, he went to see his famly doctor, Dr.
Prince (CX 6), who diagnosed bronchitis. Decedent was referred to
a specialist on Orange Park who wanted to hospitalize Decedent but
he was refused adm ssi on because he had no heal th i nsurance and t he
hospital demanded cash paynment up-front prior to adm ssion.
I nstead he was treated as an outpatient and, on March 20, 1998,
ti ssue sanpl es were taken by bronchoscopy (CX 4) and, according to
Decedent, “And they call ed us back and they said, becone positive,
you got cancer.” Dr. Mranda (CX 8) referred Decedent to Dr. Scot
Ackerman, a specialist (CX 7), and Decedent received a course of
chenot herapy. As the chenp was debilitating, it weakened himfor
three to seven days at a tinme and he did not know how he woul d feel
fromday to day. He had shortness of breath and coughi ng spells on
a daily basis. (CX 13 at 16-22, 28-31)

Decedent was told he had broncho alveoli cancer or
adenocar ci noma on March 20, 1998. He was not told by his doctors
the etiology of his cancer because “(t)hey don’t confer with ne
very much” and “none of them want to talk.” (CX 13 at 26-28)
Decedent had “absol utely” no health problens prior to 1997 and he
had the bottomleft | obe of his |ung renoved. The cancer coul d not
be seen on Decedent’s CAT scans for the next six nonths but it was
seen again in Novenber of 1998. Decedent believed his asbestos
exposure caused his lung cancer “because (he) never had any
breathing problem was in perfect physical condition” prior to
1977. He routinely worked fourteen (14) hour days and asbestos is
t he only hazardous material to which he has been exposed. Decedent
was not exposed to asbestos or other chemcals while he lived in



Dinmona, in the southern part of Israel. He had chenot herapy,
navel bine, once a week and cobalt platinum once a nonth, a
treat nent which knocked hi mout and nauseated himfor a week. The
navel bi ne usual ly weakened himfor a day or so. Decedent’s |ung
cancer fluctuated between being stable and being active. He
applied for Social Security Adm nistration disability benefits but
has not yet had a ruling on his application as of the tinme of the
heari ng. Decedent’s maritinme enploynment ended in Septenber of
1990. (CX 13 at 31-39)

Dr. Martin G Cherniack, Board-Certified in Internal and
Cccupational Medicine, reviewed Cl aimant’s nmedi cal records and the
doctor, in his April 25, 1999 |letter to Claimant’s attorney, states
as follows (CX 1):

| am responding to your letter of April 13, 1999, regarding M.
Yuda Chayon and the etiology of his lung cancer. Specifically, you
ask if his industrial exposures to asbestos at the Jacksonville
Shi pyard contributed to the devel opment of his |ung cancer. This is
an unusual case for several reasons. First, it is distinctly
uncommon for a man to present with primary adenocarci norna of the
lung below the age of 50, even in the setting of heavy snoking

Second, M. GChayon had a negligi bl e tobacco risk. Finally, he began
enpl oynment in 1976, when asbestos was nearing its end as a materi al
for new construction in American shipyards.

Hi story of Present Il ness

M. Chayon's nedical history is well sunmarized by the notes from
Drs. Price and Antonio-Mranda and from the Orange Park Medica

Center, Colunbia Menorial Hospital, St. Vincent's Medical Center
and Uni versity Medical Center in Jacksonville. M. GChayon presented
W t h pneunoni a and atel ectasi s i n August 1997 whi ch was fol | owed by
henmoptysis and a large left | ower |obe nmass that did not resolve
with antibiotic treatnent. Previous chest x-rays in Novenber 1995
and January 1996 with spironmetry were essentially normal. He was
referred to Dr. Mranda in March 1998 who rai sed the suspicion of
primary |lung cancer based on historic exposures to asbestos and
wel di ng fumes. A trans-bronchi al biopsy perforned in March 1998 was
positive for a well differentiated adenocarci noma. Left | ower |ung
resection was perfornmed one nonth later. The presence of a
satellite lesion was a grimfinding and rai sed the tunor status to
T4. At the tinme of resection there was al ready a suggestion of
met astases to the right lung. Negative CEA staining and positive
mucocar m nophilic were consistent with primary | ung adenocar ci nona.

Subsequently, there was evidence by the sumer of 1998 of
substantial netastatic spread. There is no other significant



di sease history.
Non- occupati onal Ri sk Factors

The nost i nportant non-occupati onal exposure for |ung cancer is use
of tobacco products. There is no known history of substantia
pul nonary radi ation, exposure to other pul nonary carci nogens such
as chenotherapeutic agents, or inhalation of radon in high
concentrations. Dr. Bluett defined M. Chuda's (sic) snoking
history as 5 pack years, ending at age 23. Dr. Mranda indicates
t he sane stop date, describing no nore than Y2pack per day prior to
cessation. The acconpanyi ng notes i ndi cate an even | ower pattern of
use.

Cccupational Risk Factors

The primary occupational risk factor for |ung cancer is exposure to
asbestos. Various netal funes, which may be encountered during
wel di ng, such as chrone and nickel, are potentially carcinogenic,
but the risks have been nodest and difficult to characterize in a
wor ki ng popul ati on.

By the provided history, M. Ohayon used asbestos blankets on a
regul ar basis followng his hiring at Jacksonville Shipyard as a
wel der in 1976. In the 1980s, through 1990 when he left the
shi pyard, there were extensive overhauls, which becane nore
sporadi c as the 1980s progressed. On the basis of this information,
which is |limted, he appeared to have a total of 15 years of
exposure, about half of it noderately high grade and half of it
noderately | ow grade.

Ri sk of Lung Cancer from Snoking

The di agnosis of lung cancer is a distinctly uncomon di sease in a
49 year-ol d man, even when snoki ng has been intensive. The risk of
lung cancer nortality for a man in this age group who has never
snoked is approximately 4 per 100,000 (J Natl. Cancer Inst 85:457-
464). This risk is doubled for a man who has snoked conti nuously
into his 30s and then stopped at age 35. Even assum ng the nost
extrene estimate (5 pack years, M. Chuda's (sic) risk would have
been el evat ed by approxi mately 25%to 5 per 100, 000. These Nati onal
Cancer Institute coefficients are for nortality not incidence

Raising the death rate by about 30% would give a reasonable
estimate of the incidence rate. The introductory letter indicates
that cigarette snoking was even nore unconmon, being limted to a
few cigarettes in childhood. From this vantage point, his
attributable risk due to i nhal ati on of tobacco products woul d range
from 0- 25% above backgr ound.
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Ri sk of Lung Cancer from Asbest os

Asbestos rel ated | ung cancer risk can be estimated i n several ways.
One nethod is through categorical grouping or stratification into
years of exposure. Another is to estimate risk based on presunptive
i nhal ati on of asbestos fiber concentrations. As an exanple of the
first approach, Denent et al (Am J Indus Med 1983 4:421-433)
exam ned exposure to chrysotile asbestos and found a significant
rise inthe standardi zed nortality ratio (SMR) for workers with 10-
19 years of exposure. It was 288, or alnost three tines baseline.
Hodgson and Jones | ooked at British shipyard workers, and found a
critical escalation of risk after 10 years (1986).

Rel ative risk can also be predicted fromthose studies that have
had acconpanyi ng envi ronment al neasurenents and proposed to assess
ri sk based on actual or presuned neasurenents. Wil e such neasured
| evel s of asbestos fiber are not available for the Jacksonville
Shi pyard, there are nmechani sns for predicting risk. This is usually
done by predicting a relative risk for given |level of asbestos
fiber, multiplied by years of exposure.

In preparing the fiber/yr estimate, | have used t he nodel presented
by Huncharek (1984) and the MacDonalds (1986). There are two
rel evant insulation product fiber/year relative risk nodel
estimates, those of Seidman (1984), which cites a fractional yearly
increase of 0.050 f-y/m and Selikoff (1979), which stipul ates
0.010 f-y/m . These are sunmari zed by Ni chol sen (1985) in order to
develop K; coefficients for relative risk. | have assunmed an
i nternmedi ate val ue of K,=0-025 f-y/cc, which is an average of the
avai l able studies for insulation workers. Estimates from the
textile worker population, which also are based on substantial
data, would put the risk sonewhat |ower at 0.01 - 0.02.
Accordingly, | have elected to use a nore conservative estimte of
K,=0. 015. W thout having actual exposure |evels of asbestos taken
from aboard surface ships during the period of M. OChayon's
enpl oynent, | have assuned a nean exposure |level of 2.5 nppcf and
15 f/cc from 1976-1983 and 1.25 nppcf and 7.5 f/cc for 1983 1990.
This reflects 50% and 25% of the ACG H TLV recommended standard
whi ch preceded the nore stringent recommendati ons of the |l ate 1970s
and 1980s. It is consistent with |levels described by Hughes and
Weill anong textile workers.

This would suggest an elevated lung cancer nortality risk from
asbestos exposure of 2.36. This is consistent with Denent's
estimates that the SMR woul d be 352 for 9.1-36.5 nppcf x years. By
his nodel, M. GChayon would have been exposed to 26.5 nppcf x
years.
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Concl usi on

M. Chayon had probabl e exposures to asbestos sufficient to raise
his lung cancer nortality risk to approximtely 2.5 x background.
For sake of proportionality, the asbestos related risk conpared to
the snmoking risk is greater by a factor of 10-infinity. These are
substantially evaluated attributable and relative risks.

It m ght be argued that although not specifically | ooked for, there
was no evi dence of pulnonary fibrosis or asbestosis on chest x-ray
or CT scan. These findings are not, however a precondition for the
attribution of lung cancer causation to asbestos.

Several studies of the relationship between asbestos exposure and
l ung cancer have described elevated risks of |ung cancer either
exclusively anmong workers with clinical asbestosis (Hughes and
Weill 1981), or relatively nore coomonly in workers with asbestosis
than in those wthout opacities on the x-ray (MacDonald and
Macdonal d 1986). Despite these observations, a recent paper by De
Vos Irvine et al (1993) reflects the clearly mainstream position
hel d by nost investigators.

....... asbestos related neoplasns roughly |inear dose-response
curves are thought to exist with no threshol d, suggesting that even
very low or short term exposure to asbestos may cause |ung cancer
(all fibre types) or nesothelioma (crocidolite) wthout x ray
evi dence of pul nonary fi brosis.

This position has also been taken by United States regul atory
agencies, particularly as they have attenpted to extrapolate
asbestos related health risks to the general popul ati on, based on
i ndustrial cohort exposures. The bases for this majority opinion
are sound histo-pathol ogical evidence and robust epidemologic
observation. Mre recent bio-assays have added additional and
ultimately convincing proof that asbestos is a probable in vitro
car ci nogen.

I n summary, asbestos is a substantial factor in the devel opnent of
M. Chayon's adenocarci noma of the lung. In fact, it is the only
extrinsic risk factor that can be identified by significant
certainty.

The parties deposed Esther Chayon (“C aimant”) on January 20,
2000 and the transcript of Claimant’s testinony is in evidence as
CX 38. daimant and Decedent had four children: Ilana Chayon (DOB
April 18, 1978), Siny GChayon (Decenber 3, 1980), M chael (April 9,
1986) and Oly GOhayon (Cctober 13, 1996). According to d ai mant,
|l ana had been attending college at Ben Gurion University in Beer
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Sheva, Israel and she returned to be with her parents in January of
1999 to help cope with her father’s illness. Siny and M ckael are
full-time students. d aimant net her future husband in 1971 and he
was not snoking at that tinme and he did not purchase any cigarettes
during their marriage. However, he snoked perhaps one or two
cigarettes each week, cigarettes given to himby his friends. (CX
38 at 4-30)

Decedent enj oyed good health until he contacted pneunonia and
it was during that hospitalization that his cancer was detected.
Cl ai mant and Decedent both passed their physical examnations in
Florida to becone naturalized citizens, and those records are in
the possession of the I|NS. She is aware that a claim has been
filed on her husband’'s belief against the manufacturers and
distributors of asbestos but she has not been involved in any
settl enment discussions with reference to that claim (CX 38 at 30-
43)

The Director’s post-hearing submssion filed on January 24,
2000 (DX 20), reflects that the Enployer is in Chapter 11
reorgani zati on proceedi ngs, that the Longshore insurance covering
the applicable period of the Decedent’s enploynent has been
exhausted and that the Enployer has secured Letter of Credit.
According to the Director, “Should benefits be awarded, it wll be
determ ned by the Director, in accordance with statutory directive,
i f paynment should occur and, if so, fromwhat source: The Letter
of Credit or the Special Fund. The Director’s obligation to make

paynment is indirect derivative and ultimately discretionary.” The
Director does point out Section 18 “makes specific provision for
the procedure to be followed in such a circunstance. Thi s

statutory provision requires a default by the Enployer to first
occur ‘for a period of thirty days after conpensation is due and
payable.’” 33U.S.C. §918(a).” (DX 20)

Director’s counsel also points out that C ai mant and Decedent
have filed clains against the manufacturers and distributors of
asbestos (DX 21) and that four of these clains have been settled
for the gross anobunt of $221, 000.00 and that C ai mant has recei ved
the net anount of $128,470.95, after deductions for Ilitigation
expenses and the attorneys’ fees. (DX 22, DX 23)

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of credible
w tnesses, | nmake the follow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
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this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar medical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Qi berson Punping, 22 BRBS 87, 91 (1989); Anderson v.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc.,
8 BRBS 698 (1978); Sargent v. Matson Termnal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
“applies as nmuch to the nexus between an enpl oyee’s nmal ady and hi s
enpl oynment activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone nmay constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie” case. The Suprene Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nust at |least allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Drector, Ofice of
Wor kers’ Conpensation Progranms, U S. Dep’'t of Labor, 455 U.S. 608,
615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, “the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” 1d.
The presunption, though, is applicable once clainmant establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui Il ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
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need not affirmatively establish a connection between work and
harm Rather, a claimnt has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenment nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi tions. Parsons Corp. of California v. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wbrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
|f the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritinme Serv. Corp., 29 BRBS 18 (1995). In such cases,
| nmust weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F.2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff’d sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). If enpl oyer presents “specific and conprehensive” evidence
sufficient to sever the connection between claimant’s harmand his
enpl oynent, the presunption no |onger controls, and the issue of
causation nmust be resol ved on the whol e body of proof. See, e.g.,
Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986).
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Enmpl oyer and the Director contend that Clainmant did not
establish a prima facie case of causation and, in the alternative,
that there is substantial evidence of record to rebut the Section
20(a), 33 U.S.C. 8920(a), presunption. | reject both contentions.
The Board has held that credi ble conplaints of subjective synptons
and pain can be sufficient to establish the elenent of physica
harmnecessary for a prinma facie case for Section 20(a) invocation.
See Sylvester v. Bethlehem Steel Corp., 14 BRBS 234, 236 (1981),
aff'd, 681 F.2d 359, 14 BRBS 984 (5th G r. 1982). Mreover, | my
properly rely on Decedent’s statenents to establish that he
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.q.
Sinclair v. United Food and Commercial Wrkers, 23 BRBS 148, 151
(1989). Moreover, Respondents’ general contention that the clear
weight of the record evidence establishes rebuttal of the
presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer
33 U S.C. 8920. What this requirenent neans is that the enpl oyer
must offer evidence which conpletely rules out the connection
bet ween the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynment injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunption where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpl etely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that claimant’s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (holding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remai ning 1% was i n an
area far renoved fromthe clainmnt and renoved shortly after his
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enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnent of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whole.” Holnmes v. Universal Mritine Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5th Cr. 1968), cert. denied, 395 U S 920, 89 S. C
1771 (1969). The Supreme Court held in 1994 that the “true doubt”
rule viol ated the Adm ni strative Procedure Act, the general statute
governing all admnistrative bodies. D rector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Geenwch Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As the Respondents dispute that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Michine Shop, 13 BRBS 326
(1981), the burden shifts to them to rebut the presunption with
substanti al evidence which establishes that Decedent’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. GCeneral Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992), cert. denied, 507 U S
909, 113 S. C. 1264 (1993); Qpbert v. John T. Clark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19 BRBS
228 (1987). The wunequivocal testinmony of a physician that no
relationship exists between an injury and a claimant’s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connection between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the i ssue of causation nust be resol ved on the
whol e body of proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
evaluating all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enpl oyee’s treating physician as opposed to the
opi nion of an exam ning or consulting physician. |In this regard,
see Pietrunti v. Director, ONCP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cr. 1997). See also Sir Gean Anos v. Director, OANCP, 153 F.3D
1051(9th cir. 1998), 164 F.3d 480, 32 BRBS 144 (CRT)(9th Cir.
1999) .
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In the case sub judice, Cainmant alleges that the harmto her
husband’s bodily frame, i.e., his adeno-carcinoma, resulted from
wor ki ng conditions or resulted fromhis exposure to and inhal ati on
of asbestos at the Enployer's facility. The Enployer and Carrier
have introduced no evidence severing the connection between such
harm and Decedent’s maritinme enploynent. In this regard, see
Ronei ke v. Kai ser Shi pyards, 22 BRBS 57 (1989). Thus, d ai mant has
established a prima facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term®“injury” nmeans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U S.C 8902(2); U. S Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Progranms, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Decision and Order on Remand); Johnson v. Ingalls Shipbuilding,
22 BRBS 160 (1989); WMadrid v. Coast Marine Construction, 22 BRBS
148 (1989). Moreover, the enploynent-related injury need not be
t he sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M j angos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-rel ated condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
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(1990); Care v. WWATA, 21 BRBS 248 (1988).

I n occupational disease cases, there is no “injury” until the
accunmul ated effects of the harnful substance manifest thensel ves
and claimant beconmes aware, or in the exercise of reasonable
diligence or by reason of nedi cal advice shoul d have been aware, of
the rel ati onship between the enpl oynent, the di sease and the death
or disability. Travelers Insurance Co. v. Cardillo, 225 F.2d 137
(2d Gr. 1955), cert. denied, 350 U.S. 913 (1955); Thorud v. Brady-
Ham | ton St evedore Conpany, et al., 18 BRBS 232 (1987); Ceisler v.
Col unbi a Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act
require that the injury be traceable to a definite tine. The fact
that claimant's injury occurred gradually over a period of tinme as
a result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury wthin the nmeaning of the Act. Bath
lron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

Thi s cl osed record concl usively establishes, and | so find and
conclude, that Decedent’s daily exposure to and inhalation of
asbestos dust and fibers as a maritine enpl oyee at the Enployer’s
shipyard directly resulted in the devel opnment of a lung cancer
medi cal | y di agnosed and certified as bronchoal vel or cell carci noma
(CX 25), that the diagnosis and etiology thereof as stated by Dr.
Cherniack (CX 1, CX 36) are uncontradicted in this closed record,
that the Enployer and Carrier had tinmely notice thereof, that the
Enmpl oyer, Carrier and the Director have consistently treated
Decedent’s pulnonary condition as non-wrk-related and that
Decedent tinely filed for benefits once a di spute arose between t he
parties. In fact, the principal issue is the nature and t he extent
of Decedent’s disability, an issue | shall now resol ve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Gr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th G r. 1975). Consideration nust be given to
claimant' s age, education, industrial history and the availability
of work he can performafter the injury. American Miutual |Insurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor infjury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)
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Cl ai mant has the burden of proving the nature and extent of
her husband’s disability without the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985);
Huni gman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141 (1978).
However, once C ai mant has established that he is unable to return
to his fornmer enploynment because of a work-related injury or
occupational disease, the burden shifts to the enployer to
denonstrate the availability of suitable alternate enploynent or
realistic job opportunities which claimant is capabl e of performng
and which he could secure if he diligently tried. New Ol eans
(@ul fwi de) Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Ar
Arerica v. Director, 597 F.2d 773 (1st Gr. 1979); Anmerican
Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d Cr. 1976); Preziosi
v. Controlled Industries, 22 BRBS 468, 471 (1989); Eliott v. C &
P Tel ephone Co., 16 BRBS 89 (1984). While O ai mant generally need
not show that he has tried to obtain enploynent, Shell v. Tel edyne
Movi bl e O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th G r. 1984), once suitable
alternate enploynent is shown. Wl son v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
conclude that C aimnt has established that her husband could
return to any work on and after February 1, 1999. The burden thus
rests upon t he Respondents to denonstrate the exi stence of suitable
alternate enploynent in the area. |f the Respondents do not carry
this burden, Claimant is entitled to a finding of total disability.
Anerican Stevedores, Inc. v. Sal zano, 538 F.2d 933 (2d Cir. 1976);
Sout hern v. Farmers Export Conpany, 17 BRBS 64 (1985). 1In the case
at bar, the Respondents did not submt any evidence as to the
avai lability of suitable alternate enploynent. See Pilkington v.
Sun Shi pbui I ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd on
reconsi deration after remand, 14 BRBS 119 (1981). See al so Bunbl e
Bee Seafoods v. Director, OACP, 629 F.2d 1327 (9th G r. 1980).
therefore find Decedent had a total disability on and after
February 1, 1999.

Decedent’s injury had becone pernmanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished from one in
which recovery nerely awaits a normal healing period. Cener a
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208
(2d Gr. 1977); Watson v. @l f Stevedore Corp., 400 F.2d 649 (5th
Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v. GCeneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
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Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ning whether an injury i s permanent
or tenporary is to ascertain the date of “maxi mum nedi cal
i nprovenent.” The determnation of when nmaxi num nedica
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedica
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 (CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority,
21 BRBS 248 (1988); Wayland v. More Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIlians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |1.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be “eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wiite, 617 F.2d 292
(5th Gr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th Cr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnments over a long period of tine, Meecke v. 1.S. O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from recommended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. Q@ilf Stevedore Corp., 400 F.2d 649 (5th G r. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
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Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Mrine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Culf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical inprovenent.
Lozada v. Ceneral Dynamics Corp., 903 F.2d 168, 23 BRBS 78 (CRI)
(2d Cir. 1990); Sinclair v. United Food & Commercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

The Board has held that an irreversible nedical condition is
per manent per se. Drake v. General Dynamcs Corp., 11 BRBS 288
(1979). Decedent’s broncho alveolar cell carcinoma was, in ny
judgment, such a condition as it did not respond to aggressive
t herapy, rapidly deteriorated and Decedent passed away on Novenber
18, 1999.

On the basis of the totality of the record, | find and
concl ude that Decedent was permanently and totally disabled from
February 1, 1999 according to the well-reasoned opinion of Dr.
Cherniack (CX 1) and as he was forced to discontinue working as a
result of his occupational disease and such disability continued
until his death on Novenber 18, 1999.

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the tine of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the di sease, and the death or
disability. Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th Cr.
1983); Hoey v. General Dynam cs Corporation, 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

The Act provides three nmethods for conputing claimnt's
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average weekly wage. The first nethod, found in Section 10(a) of
the Act, applies to an enployee who shall have worked in the
enpl oynent in which he was working at the time of the injury,
whet her for the same or another enployer, during substantially the
whol e of the year immediately preceding his injury. Mul care v.
E.C. Ernst, Inc., 18 BRBS 158 (1987). "Substantially the whole of
the year” refers to the nature of Caimant's enploynent, i.e.,
whether it is intermttent or permanent, Eleazar v. GCeneral
Dynam cs Corporation, 7 BRBS 75 (1977), and presupposes that he
coul d have actual |y earned wages during all 260 days of that year,
O Connor v. Jeffboat, Inc., 8 BRBS 290, 292 (1978), and that he was
not prevented from so working by weather conditions or by the
enpl oyer's varying daily needs. Lozupone v. Stephano Lozupone and
Sons, 12 BRBS 148, 156 and 157 (1979). A substantial part of the
year may be conposed of work for two different enployers where the
skills used in the two jobs are highly conparable. Hole v. M am
Shi pyards Corp., 12 BRBS 38 (1980), rev'd and remanded on ot her
grounds, 640 F.2d 769 (5th Cr. 1981). The Board has held that
since Section 10(a) ains at a theoretical approximtion of what a
clai mant could ideally have been expected to earn, tine | ost due to

strikes, personal business, illness or other reasons is not
deducted from the conputation. See O Connor v. Jeffboat, Inc.
8 BRBS 290 (1978). See also Brien v. Precision Valvel/Bayl ey

Marine, 23 BRBS 207 (1990); Klubnikin v. Crescent Wharf & Warehouse
Co., 16 BRBS 183 (1984). Mor eover, since average weekly wage
i ncl udes vacation pay in lieu of vacation, it is apparent that tine
taken for vacation is considered as part of an enployee's tinme of
enpl oynent. See Waters v. Farner's Export Co., 14 BRBS 102 (1981),
aff'd per curiam 710 F.2d 836 (5th Gr. 1983); Duncan V.
Washi ngton Metropolitan Area Transit Authority, 24 BRBS 133, 136
(1990); Glliamv. Addison Crane Co., 21 BRBS 91 (1987). The Board
has held that 34.4 weeks' wages do constitute "substantially the
whole of the vyear,” Duncan, supra, but 33 weeks is not a
substantial part of the previous year. Lozupone, supra. Decedent
worked at his retail store for the 52 week period prior to February
1, 1999 but the record does not reflect those wages. Therefore
Section 10(a) is inapplicable. The second nethod for conputing
average weekly wage, found in Section 10(b), cannot be applied
because of the paucity of evidence as to the wages earned by a
conpar abl e enpl oyee. Cf. Newpark Shipbuilding & Repair, Inc. v.
Roundtree, 698 F.2d 743 (5th Gr. 1983), rev'g on other grounds 13
BRBS 862 (1981), rehearing granted en banc, 706 F.2d 502 (5th Gr
1983), petition for reviewdi sm ssed, 723 F. 2d 399 (5th G r. 1984),
cert. denied, 469 U. S. 818, 105 S.Ct. 88 (1984).

Whenever Sections 10(a) and (b) cannot "reasonably and fairly
be applied,” Section 10(c) is applied. See National Steel &
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Shi pbui I ding Co. v. Bonner, 600 F.2d 1288 (9th Cr. 1979); GIlliam
v. Addison Crane Conpany, 22 BRBS 91, 93 (19987). The use of
Section 10(c) is appropriate when Section 10(a) is inapplicable and
the evidence is insufficient to apply Section 10(b). See generally
Turney v. Bethlehem Steel Corporation, 17 BRBS 232, 237 (1985);
Coffi v. Bethlehem Steel Corp., 15 BRBS 201 (1982); Holnes v.
Tanpa Ship Repair and Dry Dock Co., 8 BRBS 455 (1978); MDonough v.
General Dynamcs Corp., 8 BRBS 303 (1978). The primary concern
when applying Section 10(c) is to determne a sum which "shal

reasonably represent the . . . earning capacity of the injured
enpl oyee.” The Federal Courts and the Benefits Revi ew Board have
consistently held that Section 10(c) is the proper provision for
cal cul ating average weekly wage when the enployee received an
increase in salary shortly before his injury. Hastings v. Earth
Satellite Corp., 628 F.2d 85 (D.C. Cr. 1980), cert. denied, 449
U. S 905 (1980); Mranda v. Excavation Construction, Inc., 13 BRBS
882 (1981). Section 10(c) is the appropriate provision where
claimant was unable to work in the year prior to the conpensable
injury due to a non-work-related injury. Kl ubni kin v. Crescent
VWharf and Warehouse Conpany, 16 BRBS 182 (1984). Wen a cl ai mant
rejects work opportunities and for this reason does not realize
earnings as high as his earning capacity, the claimant's actua

earni ngs shoul d be used as his average annual earnings. G offi v.
Bet hl ehem Steel Corp., 15 BRBS 201 (1982); Conatser v. Pittsburgh
Testing Laboratory, 9 BRBS 541 (1978). The 52 week divisor of
Section 10(d) nust be used where earnings' records for a full year
are avail able. Roundtree, supra, 13 BRBS 862 (1981); conpare Brown
v. General Dynam cs Corporation, 7 BRBS 561 (1978). See al so
McCul | ough v. Marat hon LeTour neau Conpany, 22 BRBS 359, 367 (1989).

Decedent’s incone tax return for the year 1998 (CX 14) shows
t hat he earned $26, 221.00 during his last full year of work prior
to the onset of disability, thereby producing an average weekly
wage of $504.25, pursuant to Section 10(c) of the Act, and | so
find and concl ude.

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnment is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. Ceneral Dynamcs Corp., 21 BABS 219, 22
(1988); Barber v. Wodward & Lothrop, Inc., 16 BABS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
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disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BABS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BABS 228 (1984); Dean v. Marine
Termnals Corp., 7 BABS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp.
8 BABS 515 (1978). Cdaimant is also entitled to rei nbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BABS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BABS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BABS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. Cir. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that cl ai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BABS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systenms, Inc., 15 BABS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BABS 956 (1982).
However, where a claimant has been refused treatnment by the
enpl oyer, he need only establish that the treatnent he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BABS at 189 (1986).

An enpl oyer's physician's determnation that claimant is fully
recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wl ker v. AAF Exchange Service, 5 BABS 500 (1977). Al necessary
medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BABS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BABS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant nmay not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BABS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
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report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BABS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BABS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BABS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that C aimant has shown good cause, pursuant to Section
7(d). Decedent advised the Enployer of his work-related injury in
a tinely manner and requested appropriate nedical care and
treatment. However, the Enployer and its Carriers did not accept
the claim and did not authorize such nedical care. Thus, any
failure by Decedent to file tinely the physician's report is
excused for good cause as a futile act and in the interests of
justice as the Enpl oyer refused to accept the claim

Accordingly, Caimant as the representative of Decedent’s
estate, is entitled to an award of benefits for such reasonabl e and
necessary nedical and treatnent in the diagnosis, evaluation and
palliative treatnent of Decedent’s bronchoal veola cell carcinoma
bet ween February 1, 1999 (TR 28) and Novenber 18, 1999.

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anendnents to the Act, Section 9 provides
Death Benefits to certain survivors and dependents if a work-
related i njury causes an enpl oyee's death. This provision applies
W th respect to any death occurring after the enactnent date of the
Amendnent s, Septenber 28, 1984. 98 Stat. 1655. The provision that
Death Benefits are payable only for deaths due to enploynent
injuries is the same as in effect prior to the 1972 Amendnents.
The carrier at risk at the time of decedent's injury, not at the
time of death, is responsible for paynent of Death Benefits. Spence
v. Termnal Shipping Co., 7 BABS 128 (1977), aff'd sub nom
Pennsyl vani a Nati onal Mutual Casualty Insurance Co. v. Spence, 591
F.2d 985, 9 BABS 714 (4th Gr. 1979), cert. denied, 444 U S. 963
(1975); Marshall v. Looney's Sheet Metal Shop, 10 BABS 728 (1978),
aff'd sub nom Travelers Insurance Co. v. Marshall, 634 F.2d 843,
12 BABS 922 (5th Cir. 1981).

A separate Section 9 claimnust be filed in order to receive
benefits under Section 9. Alneida v. General Dynamcs Corp., 12
BABS 901 (1980). This Section 9 claimnust conply with Section
13. See Wlson v. Vecco Concrete Construction Co., 16 BABS 22
(1983); Stark v. Bethl ehem Steel Corp., 6 BABS 600 (1977). Section
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9(a) provides for reasonabl e funeral expenses not exceedi ng $3, 000.
33 U S.CA 8909(a) (West 1986). Prior to the 1984 Anendnents,
thi s amount was $1, 000. This subsection contenpl ates that paynment
is to be made to the person or business providing funeral services
or as reinbursenent for paynment for such services, and paynent is
limted to the actual expenses incurred up to $3,000. Caimant is
entitled to appropriate interest on funeral benefits untinely paid.
Adans v. Newport News Shipbuilding and Dry Dock Company, 22 BABS
78, 84 (1989).

Section 9(b) which provides the formula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ninum
benefits. Dunn v. Equitable Equipnment Co., 8 BABS 18 (1978)
Lonbardo v. More-MCornmack Lines, Inc., 6 BABS 361 (1977); G ay V.
Ferrary Marine Repairs, 5 BABS 532 (1977).

Section 9(e), as anended in 1984, provides a maxi nrum and
m ni mumdeat h benefit level. Prior to the 1972 Anendnents, Section
9(e) provided that in conputing Death Benefits, the average weekly
wage of Decedent coul d not be greater than $105 nor | ess than $27,
but total weekly conpensation could not exceed Decedent's weekly
wages. Under the 1972 Amendnents, Section 9(e) provided that in
conputing Death Benefits, Decedent's average weekly wage shall not
be | ess than the National Average Wekly WAge under Section 6(b),
but that the weekly death benefits shall not exceed decedent's
actual average weekly wage. See Dennis v. Detroit Harbor
Term nal s, 18 BABS 250 (1986), aff'd sub nom Director, OACP v.
Detroit Harbor Termnals, Inc., 850 F.2d 283 21 BABS 85 (CRT) (6th
Cir. 1988); Dunn, supra; Lonbardo, supra; Gay, supra.

In Director, OANCP v. Rasnussen, 440 U S. 29, 9 BABS 954
(1979), aff'g 567 F.2d 1385, 7 BABS 403 (9th Cir. 1978), aff'g sub
nom Rasmussen v. GEO Control, Inc., 1 BABS 378 (1975), the Suprene
Court held that the maxi mum benefit |evel of Section 6(b)(1) did
not apply to Death Benefits, as the deletion of a maxinumlevel in
the 1972 Amendnent was not inadvertent. The Court affirmed an
award of $532 per week, two-thirds of the enployee's $798 average
weekl y wage.

However, the 1984 anendnents have reinstated that maxi mum
[imtation and Section 9(e) currently provides that average weekly
wage shall not be less than the National Average Wekly Wage, but
benefits may not exceed the | esser of the average weekly wage of
Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Caimant, as the surviving Wdow of Decedent, is
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entitled to an award of Death Benefits, comenci ng on Novenber 18,
1999, the date of her husband' s death, based upon the Decedent's
aver age weekly wage of $504. 25 as of that date, pursuant to Section
9, as | find and conclude that Decedent's death resulted from
his work-related lung cancer. The Death Certificate certifies as
the i medi at e cause of death bronchoal veol or cell carcinoma and Dr.
Cherniack has opined that Decedent’s asbestos exposure as a
maritime enployee was a significant contributory factor to
hast eni ng the death of the Decedent on Novenber 18, 1999. (CX 36)
Thus, | find and conclude that Decedent's death resulted from and
was related to his work-related injury for which his estate will be
been recei vi ng permanent total disability benefits fromFebruary 1,
199 until his death on Novenber 18, 1999. Survivors’ benefits
shall also be paid to the three mnor children of C ainmnt and
Decedent for as long as they are eligible therefor.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BABS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anmount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BABS 556 (1978), aff'd in pertinent part and
rev' d on ot her grounds sub nom Newport News v. Director, OACP, 594
F.2d 986 (4th Gr. 1979); Santos v. General Dynam cs Corp., 22 BABS
226 (1989); Adans v. Newport News Shi pbuil ding, 22 BABS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BABS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BABS 10 (1988); Perry v. Carolina
Shi pping, 20 BABS 90 (1987); Hoey v. GCeneral Dynam cs Corp.
17 BABS 229 (1985). The Board concluded that inflationary trends
in our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimnt whole, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . . .7 Gant
v. Portland Stevedoring Conpany, 16 BABS 267, 270 (1984), nodified
on reconsideration, 17 BABS 20 (1985). Section 2(m of Pub. L.
97-258 provided that the above provision wuld becone effective
Cctober 1, 1982. This Order incorporates by reference this statute
and provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.
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The Benefits Review Board has held that the enpl oyer nust pay
appropriate interest on untinely paid funeral benefits as funeral
expenses are “conpensation” under the Act. Adans v. Newport News
Shi pbui | di ng, 22 BABS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents tinely controverted the entitlenment to benefits by the
Claimant and the Decedent. Ranmbs v. Universal Dredging
Cor poration, 15 BABS 140, 145 (1982); Garner v. Adin Corp., 11 BABS
502, 506 (1979).

Responsi bl e Enpl oyer

The Enpl oyer is the party responsible for paynent of benefits
under the rule stated in Travelers Insurance Co. v. Cardillo, 225
F.2d 137 (2d Cr. 1955), cert. denied sub nom Ira S. Bushey &
Sons, Inc. v. Cardillo, 350 US. 913 (1955). Under the | ast
enpl oyer rule of Cardillo, the enployer during the | ast enpl oynent
in which the claimnt was exposed to injurious stinmuli, prior to
t he date upon which the claimant becane aware of the fact that he
was suffering froman occupati onal disease arising naturally out of
hi s enpl oynent, should be liable for the full anpbunt of the award.
Cardillo, 225 F.2d at 145. See Cordero v. Triple A Machine Shop,
580 F.2d 1331 (9th Gr. 1978), cert. denied, 440 U. S. 911 (1979);
CGeneral Dynam cs Corporation v. Benefits Revi ew Board, 565 F. 2d 208

(2d Gr. 1977). daimant is not required to denonstrate that a
distinct injury or aggravation resulted from this exposure. He
need only denonstrate exposure to injurious stimuli. Tisdale v.

Onens Corning Fiber dass Co., 13 BABS 167 (1981), aff'd nmem sub
nom Tisdale v. Director, OANCP, U S. Departnent of Labor, 698 F. 2d
1233 (9th G r. 1982), cert. denied, 462 U S. 1106, 103 S.C. 2454
(1983); Wiitlock v. Lockheed Shipbuilding & Construction Co., 12
BABS 91 (1980). For purposes of determ ning who i s the responsible
enpl oyer or carrier, the awareness conponent of the Cardillo test
isidentical to the awareness requi renent of Section 12. Larson v.
Jones Oregon Stevedoring Co., 17 BABS 205 (1985).

The Benefits Review Board has held that mniml exposure to
sone asbestos, even without distinct aggravation, is sufficient to
trigger application of the Cardillo rule. Gace v. Bath Iron Wrks
Corp., 21 BABS 244 (1988); Lustig v. Todd Shipyards Corp., 20 BABS
207 (1988); Proffitt v. E. J. Bartells Co., 10 BABS 435 (1979) (two
days' exposure to the injurious stinmuli satisfies Cardillo).
Conpare Todd Pacific Shipyards Corporation v. Director, OANCP, 914
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F.2d 1317 (9th Cr. 1990), rev'g Picinich v. Lockheed Shi pbui | di ng,
22 BABS 289 (1989).

As Decedent was exposed to asbestos until his |ast day of work
in Septenber of 1990, as the bond provided by St. Paul expired on
June 30, 1987 and as the bond provi ded by Cl GNA has been exhaust ed,
as the Enployer is now in Chapter 11 proceedings (TR 22) and may
not be able to satisfy its obligations herein, this Adm nistrative
Law Judge respectfully requests that the Special Fund pay the
benefits awarded herein out of the above-described |letter of credit
totaling $959, 045.13. (TR 21)

Section 33 of the Act

As noted above, Caimant and the Decedent have settled at
|east four of their so-called third-party suits against the
manuf acturers and distributors of asbestos products for the net
amount of $128, 470. 95. Accordingly, the Enployer, pursuant to
Sections 33(b) and (f) of the Act, is entitled to a credit in that
anount towards its obligations herein.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enpl oyer.
Claimant's attorney has not submtted his fee application. Wthin
thirty (30) days of the receipt of this Decision and Oder, he
shall submt a fully supported and fully item zed fee application,
sending a copy thereof to the Enployer's and Director’s counse
who shall then have fourteen (14) days to comment thereon. A
certificate of service shall be affixed to the fee petition and the
postmark shall determne the tineliness of any filing. This Court
wi |l consider only those | egal services rendered and costs incurred
after June 9, 1999, the date of referral of this claim (AL EX).
Services perforned prior to that date should be submtted to the
District Director for her consideration.

ORDER
Based upon the foregoi ng Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District Director.
It is therefore ORDERED t hat:

1. Comrencing on February 1, 1999 and continuing until
Novenber 17, 1999, the Enployer shall pay to the daimant, as
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representative of Decedent’s estate, conpensation benefits for his
permanent total disability, plus the applicable annual adjustnents
provided in Section 10 of the Act, based upon an average weekly
wage of $504.25, such conpensation to be conmputed in accordance
with Section 8(a) of the Act.

2. The Empl oyer shall also pay to Decedent’s w dow, Esther
Chayon (“Claimant”), Death Benefits, and to her and Decedent’s
dependent children, Mckael (DOB April 9, 1986), Siny (Decenber 3,
1980) and Oly (Cctober 13, 1996), Survivors’ Benefits (CX 34),
based upon Decedent’s average weekly wage of $504.25, pursuant to
Section 9 of the Act, and such benefits shall continue for as |ong
as each is eligible therefor.

3. The Enpl oyer shall reinburse C aimant reasonabl e funera
expenses of $3,000.00 (CX 31), pursuant to Section 9(a) of the Act.

4. The Enployer is entitled to a credit in the anmount of
$128, 470. 95, pursuant to Sections 33(b) and (f) of the Act.

5. Interest shall be paid by the Respondents on any accrued
benefits at the T-bill rate applicable under 28 U S. C 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determned as of the
filing date of this Decision and Order with the District D rector.
Interest shall also be paid on the funeral benefits untinely paid
by the Enpl oyer.

6. The Respondents shall furnish and/or pay for such
reasonabl e, appropriate and necessary nedi cal care and treat nent as
the Decedent’s work-related injury referenced herein may have

required,
between February 1, 1999 and Novenber 18, 1999, subject to the
provi sions of Section 7 of the Act.

7. |If the Enployer is unable to fulfill its obligations, for
what ever reasons, the benefits awarded herein, including the
Claimant’s attorney fee, shall be satisfied out of the Letter of
Credit which is nowin the possession of the Director, OACP.

8. Claimant's attorney shall file, within thirty (30) days
of receipt of this Decision and Order, a fully supported and fully
itemzed fee petition, sending a copy thereof to counsel for the
Director and the Enpl oyer who shall then have fourteen (14) days to
coment thereon. This Court has jurisdiction over those services
rendered and costs incurred after June 9, 1999, the date of
referral of this claimto the Ofice of Adm nistrative Judge.
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DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts

DVWD: | as
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